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No. B17123

District Court of the United States of America

District of Oregon

G. W. INGRAM, Trustee,

Appellant

In the Matter of

EMIL GABRIELSEN,
an individual doing business as Emil's News

Stand, also known as Marshfield News,

Bankrupt.

CITATION ON APPEAL
To Coos County, a body politic and corporate

GREETING:
WHEREAS, G. W. INGRAM, trustee of the

estate of Emil Gabrielsen, bankrupt, has lately

appealed to the United States Circuit Court of Ap-
peals for the Ninth Circuit from a decree rendered
in the District Court of the United States for the



2 C. W. Ingram, Trustee

District of Oregon, in your favor, and has given

the security required by law

;

YOUR ARE THEREFORE HEREBY (^ITEI)

AND ADMONISHED to be and appear before said

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, within

thirty days from the date hereof, to show cause, if

any there be, why the said decree should not be

corrected, and speedy justice should not be done to

the parties in that behalf.

GIVEN under my hand, at Portland, in said

District, this 16 day of October, in the year of our

Lord, one thousand nine hundred and thirty-three.

JOHN H. McNARY, Judge.

State of Oregon,

County of Coos—ss.

Due and legal service of the within Citation on

Appeal is hereby accepted in Coos County, Oregon,

this 25th day of October, 1933, by receiving a copy

thereof, duly certified to as such by N. Ray Alber,

of attorneys for appellant.

W. A. SEAMAN
Attorney for appellee.

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, Oct. 30, 1933.

G. H. Marsh, Clerk. [1*]

In the District Court of the United States for

the District of Oregon

November Term, 1932

BE IT REMEMBERED, That on ihQ 26th day

I

*Page numbering appearing at the foot of page of original certified

Transcript of Record.
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of May, 1932, there was duly filed with the Referee

in Bankruptcy, and on Feb. 17, 1933, there was filed

in the District Court of the United States for the

District of Oregon, Four PROOFS OF CLAIM OF
COOS COUNTY, in words and figures as follows,

to wit : [2]

EXHIBIT ''A"

1929

COOS COUNTY TAXES
Coquille, Oregon

Statement of taxes on herein described property,

including State, County, City and all other taxes

assessed as of March 1, 1929. First half payable

on or before May 5, 1930; Second half on or before

November 5, 1930.

Emil G. Gabrielson

Marshfield, Oregon

Descrip-

tion

Total

Value

Total

Tax

Vol. Page L

Personal

Property

Int.

4400. 329.45

48.32

1 35 14

377.77 [3]

[Title of Court and Cause.]

PRIORITY CLAIM OF COOS COUNTY FOR
TAXES

State of Oregon,

County of Coos—ss.

I, H. E. Hess being first duly sworn, on oath de-

pose and say that I am Sheriff of Coos County,



4 (L W. Ingram, Trustee

Oregon, and duly authorized to make this proof

of claim for and on behalf of said County; that I

have full personal knowledge of the facts herein

set forth in reference to its claim against the above

named Bankrupt, a true and correct statement of

which is hereto attached marked Exhibit ''A" and

made a part hereof; that the amount claimed there-

in, towit: the sum of $377.77 is justly owing and

due from said Bankrupt to said County for taxes

on personal property owned and in the possession

of the said Bankrupt on the First day of March,

1929, and assessed on the Tax Roll for Coos County

for the year 1929, in words and figures as follows,

towit

:

Penalty

and

Year Property Valuation Tax Interest

1929 Mdse & Stock

in Trade $2500.00

Office & Store

Furn. 1900.00

$4400.00 329.45 $48.32

that no part of the said taxes has been paid, and

that there are no just or legal offsets or counter-

claims against the County of Coos to the knowl-

edge of the deponent, and that the deponent has

not heretofore levied upon or taken into his posses-

sion sufficient or any goods and chattels belonging

to the said Bankrupt by the sale of which such

taxes might be paid ; nor has said deponent charged

i
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such tax as a lien against any real property of the

Bankrupt as allowed by law ; that the said taxes are

a priority claim against said Bankrupt's Estate as

fixed by act of Congress relating to Bankruptcy and

is hereby presented as such.

H. E. HESS

Subscribed and sworn to before me this 24th day

of May, A. D. 1932.

[Seal] ROBT. R. WATSON, County Clerk

By A. N. BENDER, Deputy

NOTE:
(To the Referee in Bankruptcy and the Clerk of

the Court: Section 3169 Oregon Laws makes it

the duty of a District Attorney to prosecute and

defend the respective County which he represents

in all actions, suits and proceedings to which such

County may be a party. You will therefore com-

municate to Wm. E. Walsh, District Attorney, all

notices of meetings and other proceedings in connec-

tion with the above entitled case.)

Section 9148 Collection of Tax From Bankrupt's

Estate.

The court shall order the trustee to pay all taxes

legally due and owing by the bankrupt to the United

States, State, county, district or municipality in

advance of the payment of dividends to creditors,

and upon filing the receipts of the proper public

officers for such payment he shall be credited wdth

the amount thereof, and in case any question arises
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as to the amount or legality of any such tax the

same shall be heard, and determined by the court.

(Barnes Federal Code 1919, page 2174.)

Filed May 26th 1932

EDWARD H. JOEHNK,
Referee in Bankruptcy

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, February 17,

1933, G. H. Marsh, Clerk. [4]

EXHIBIT ''A"

1930

COOS COUNTY TAXES
Coquille, Oregon

Statement of taxes on herein described property,

including State, County, City and all other taxes

assessed as of March 1, 1930. First half payable

on or before May 5, 1931 ; Second half on or before

November 5, 1931

Emil G. Gabrielson

Marshfield, Oregon

, Total Total Vol. Page L.

Description Value Tax

Personal Property 5550. 426.83 1 34 20

Int. 28.46

455.29 [5]
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[Title of Court and Cause.]

PRIORITY CLAIM OF COOS COUNTY FOR
TAXES

State of Oregon,

County of Coos,—ss.

I, H. E. Hess, Sheriff being first duly sworn, on

oath depose and say that I am Sheriff of Coos

County, Oregon, and duly authorized to make this

proof of claim for and on behalf of said County;

that I have full personal knowledge of the facts

herein set forth in reference to its claim against the

above named Bankrupt, a true and correct statement

of which is hereto attached marked Exhibit "A"
and made a part hereof; that the amount claimed

therein, to-wit: the sum of $455.29 is justly owing

and due from said Bankrupt to said County for

taxes on personal property owned and in the pos-

session of the said Bankrupt on the First day of

March 1930, and assessed on the Tax Roll for Coos

County for the year 1930, in words and figures as

follows, to-wit:

Penalty

and

Year Property Valuation Tax Interest

1930 Mdse & Stock

in Trade $3600.00

Of^ce & Store

Furn. 1950.00

$5550.00 426.83 $28.46

that no part of the said taxes has been paid, and

that there are no just or legal offsets or counter-

claims against the County of Coos to the knowledge
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of the deponent, and that the deponent has not

heretofore levied upon or taken into his possession

sufficient or any goods and chattels belonging to

the said Bankrupt by the sale of which such taxes

might be paid; nor has said deponent charged

such tax as a lien against any real property of

the Bankrupt as allowed by law; that the said taxes

are a priority claim against said Bankrupt's Estate

as fixed by act of Congress relating to Bankruptcy

and is hereby presented as such.

H. E. HESS

Subscribed and sworn to before me this 24th

day of May, A. D. 1932.

[Seal] ROBT. R. WATSON, County Clerk

By A. H. BENDER, Deputy

NOTE:
(To the Referee in Bankruptcy and the Clerk of

the Court: Section 3169 Oregon Laws makes it the

duty of a District Attorney to prosecute and defend

the respective County which he represents in all

actions, suits and proceedings to which such County

may be a party. You will therefore communicate

to Wm. E. Walsh, District Attorney, all notices

of meetings and other proceedings in connection

with the above entitled case.)

Section 9148 Collection of Tax From Bankrupt's

Estate.

The court shall order the trustee to pay all taxes

legally due and owing by the bankrupt to the United

States, State, county, district or municipality in

advance of the payment of dividends to creditors,
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and upon filing the receipts of the proper public

officers for such payment he shall be credited with

the amount thereof, and in case any question arises

as to the amount or legality of any such tax the

same shall be heard and determined by the court.

(Barnes Federal Code 1919, page 2174.)

Filed May 26th 1932

EDWARD H. JOEHNK,
Referee in Bankruptcy

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, February 17,

1933, C. H. Marsh, Clerk. [6]

EXHIBIT "A"

1931 COOS COUNTY TAXES
Coquille, Oregon

Statement of taxes on herein described Property,

including State, County, City and all other taxes as-

sessed as of March 1, 1931. First half payable on oi'

before May 5, 1932; Second half on or before No-

vember 5, 1932.

Emil G. Gabrielson

Marshfield, Oregon

Statement No. 7207

Total Total Vol. Page L.

Description Value Tax

Personal Property 4800. 364.34 1 33 3

Int. 1.21

365.55 [7]
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[Title of Court and Cause.]

PRIORITY CLAIM OF COOS COUNTY FOR
TAXES

State of Oregon,

County of Coos,—ss.

I, H. E. Hess, being first duly sworn, on oath

depose and say that I am Sheriff of Coos County,

Oregon, and duly authorized to make this proof

of claim for and on behalf of said County; that I

have full personal knowledge of the facts herein set

forth in reference to its claim against the above

named Bankrupt, a true and correct statement of

which is hereto attached marked Exhibit "A" and

made a part hereof; that the amount claimed there-

in, to-wit: the sum of $365.55 is justly owing and

due from said Bankrupt to said County for taxes

on personal property owned and in the possession

of the said Bankrupt on the First day of March,

1931, and assessed on the Tax Roll for Coos County

for the year 1931, in words and figures as follows,

to-wit

:

Penalty

and

Year Property Valuation Tax Interest

1931 Mdse & Stock

in Trade $2800.00

Office & Store

Furn. 2000.00

$4800.00 $364.34 1.21
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that no part of the said taxes has been paid, and

that there are no just or legal offsets or counter-

claims against the County of Coos to the knowledge

of the deponent, and that the deponent has not here-

tofore levied upon or taken into his possession suf-

ficient or any goods and chattels belonging to the

said Bankrupt by the sale of which such taxes

might be paid; nor has said deponent charged such

tax as a lien against any real property of the Bank-

rupt as allowed by law; that the said taxes are a

priority claim against said Bankrupt's Estate as

fixed by act of Congress relating to Bankruptcy

and is hereby presented as such.

H. E. HESS

Subscribed and sworn to before me this 24th day

of May, A. D. 1932.

[Seal] ROBT. R. WATSON, County Clerk

By A. H. BENDER, Deputy

NOTE:
(To the Referee in Bankruptcy and the Clerk of

the Court; Section 3169 Oregon Laws makes it the

duty of a District Attorney to prosecute and de-

fend the respective County which he represents in

all actions, suits and proceedings to which such

County may be a party. You will therefore com-

municate to Wm. E. Walsh, District Attorney, all

notices of meetings and other proceedings in con-

nection with the above entitled case.)

Section 9148 Collection of Tax From Bankrupt's

Estate.

The court shall order the trustee to pay all taxes

legally due and owing by the bankrupt to the
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licient or any goods and chattels belonging to the

said Bankrupt by the sale of which such taxes

might be paid; nor has said deponent charged such

tax as a lien against any real property of the Bank-

rupt as allowed by law; that the said taxes are a

priority claim against said Bankrupt's Estate as

fixed by act of Congress relating to Bankruptcy and

is hereby presented as such.

J. P. BEYERS

Subscribed and sworn to before me this 25 day

of May, A. D. 1932.

[Seal] ROBT. R. WATSON
County Clerk

NOTE:
(To the Referee in Bankruptcy and the Clerk

of the C^ourt: Section 3169 Oregon Laws makes it

the duty of a District Attorney to prosecute and

defend the respective County which he represents

in all actions, suits and proceedings to which such

County ma}^ be a party. You will therefore com-

municate to Wm. E. Walsh, District Attorney, all

notices of meetings and other proceedings in con-

nection with the above entitled case.)

Section 9148 Collection of Tax From Bankrupt's

Estate.

The court shall order the trustee to pay all taxes

legally due and owing by the bankrupt to the

United States, State, county, district or municipality

in advance of the payment of dividends to cred-

itors, and upon filing the receipts of the proper
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public officers for such payment he shall be cred-

ited with the amount thereof, and in case any

question arises as to the amount or legality of any

such tax the same shall be heard and determined by

the court. (Barnes Federal Code 1919, page 2174.)

Filed May 26th 1932

EDWARD H. JOEHNK,
Referee in Bankruptcy

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, February 17,

1933. G. H. Marsh, Clerk. [10]

AND AFTERWARDS, to-wit, on the 10th day

February, 1933, there was duly tiled with the Ref-

eree in Bankruptcy, and on February 17, 1933 there

was filed in said Court, an Order of the Referee

in Bankruptcy permitting amendment of the claims

of Coos County, in words and figures as follows,

to-wit: [11]

[Title of Court and Cause.]

ORDER
Now this matter coming on for hearing at Marsh-

field, Coos County, Oregon, on this 3rd day of Feb-

ruary, 1933, before the undersigned, Edward H.

Joehnk, Referee, upon the PETITION OF COOS
COUNTY FOR WITHDRAWAL AND/OR
AMENDMENT OF COOS COUNTY TAX
CLAIMS HERETOFORE FILED IN THE
ABOVE ENTITLED MATTER, and
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The undersigned Referee, having heard the argu-

ments of the respective attorneys, to-wit: N. Ray

Alber appearing for and on behalf of G. W. Ingram,

Trustee herein, and Coos County appearing by and

through Ben C. Flaxel, District Attorney, and W.
A. Seaman, special deputy district attorney, and

Attorney Chris Boesen, and

The undersigned Referee having considered said

arguments and the pleadings and instruments on

file in this estate, together with the claims of Coos

County heretofore filed, and in addition having per-

sonal knowledge of many of the facts in connection

with this matter, and the undersigned Referee being

full}^ informed in regard to the matter, finds the

following facts to be true:

That the four claims of said Coos County for

taxes for the years 1929, 1930, 1931 and 1932 here-

tofore filed by Coos County by and through its

then District Attorney, Wm. E. Walsh by J. P.

Beyers, assessor and by H. E. Hess, Sheriff of said

Coos County, were filed through inadvertence and

mistake, and that said claims were not filed with

the intent to in any manner waive or prejudice

r,ny preferred right, preference or statutory lien

which the said Coos (^ounty has or might have had

upon and against the aforesaid personal property

or the proceeds of the sale thereof by filing the four

original tax claims hereinbefore mentioned, and [12]

The undersigned Referee further finds that to per-

mit the amendment of said tax claims by the filing

of amended claims in conformance with the matters

contained in said Coos County's Petition therefor,
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will not prejudice or injure in any manner any party

interested in the above entitled estate, and that no

party interested in said above entitled estate has

in any manner changed his position in reliance

upon said claims heretofore filed, and that all par-

ties herein had due and personal notice of the fact

that Coos Count}' claimed a preference against the

proceeds of the sale of said property by virtue of

the statutory lien for said delinquent taxes upon

said property, being all the furnishings, fixtures,

and stock of merchandise located in the Marshfield

Xews Stand, otherwise known as Emil's Broadway

Store. That due notice was heretofore given of the

claim and contention of Coos County as set forth

in said Petition by statements before the under-

signed Referee, at the time of the first meeting of

creditors, and at the time of the sale of said stock

of merchandise and fixtures to Melvin Johnson, the

pu.rchaser thereof. That the Trustee herein was at

all times from and after said first meeting of cred-

itors fully cognizant of the contentions of Coos

County in regard thereto.

Upon the stipulation of counsel for Coos County,

which stipulation was made in open Court on the

above named date, said Coos County does not by

its Petition for amendment heretofore filed, make
any claim that the sale of said property to the said

Melvin Johnson was not in all respects valid and

effective; but said Coos County upon such stipula-

tion of said counsel contends only that it has a lien

prior to all other claims whatsoever against the pro-

ceeds of said sale.
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The undersigned Referee further finds that the

facts stated in said Petition of Coos County are

substantially true and correct and that the said

claims of said county as originally filed should be

amended and that said Petition for amendment

should be allowed.

It was heretofore upon the above mentioned date

stipulated between the attorney for the Trustee

herein and counsel for said Coos County, that in the

event the undersigned Referee should permit the

filing of the Amended Tax Claims [13] by Coos

County as prayed for in said Petition by Coos

County, that said Petition together with the original

claims filed, be taken and considered by all parties

interested in this estate, as the true claim or claims

of Coos County for said taxes as amended; that

is to say, it was agreed in open Court by aiul

through the counsel for the respective parties that

in the event the undersigned Referee allowed said

Petition, that it would not be necessary that Coos

County file entirely new claims in regard thereto

but that the original claims together with the Pe-

tition for Amendment be considered by all parties

ir.terested as the amended claims.

NOW, THEREFORE, It is hereby considered or-

dered and adjudged that the Petition for Amend-
ment of said Coos County tax claims heretofore filed

and hereinbefore referred to, be and the same is

hereby allowed, and it is further ordered and ad-

judged that said original tax claims heretofore filed

by Coos County, together with the Petition for



vs. Coos County, Oregon 19

Amendment hereinbefore referred to, be recognized

henceforth as the true claims for taxes of said Coos

County, and that said tax claims as so amended be

considered as properly and duly raising the ques-

tion of said Coos County's alleged right to be paid

in full from the proceeds of said sale, hereinbefore

referred to, prior to any and all other claims what-

soever.

Dated this 3rd day of February, 1933.

EDWARD H. JOEHNK,
Referee in Bankruptcy

Filed February 10, 1933

EDWARD H. JOEHNK, Referee

[Endorsed] : Filed in the District Court of the

United States, for the District of Oregon, February

17, 1933. G. H. Marsh, Clerk, By L. S. Rogers,

deputy. [14]

AND AFTERWARDS, to-wit, on the 2nd day of

February, 1933, there was duly filed by the Referee

in Bankruptcy, and on February 17, 1933, there was

filed in said Court, OBJECTIONS OF THE
TRUSTEE IN BANKRUPTCY TO THE
CLAIMS OF COOS COUNTY, in words and fig-

ures as follows, to-wit: [15]

[Title of Court and Cause.]

OBJECTIONS OF TRUSTEE TO TAX CLAIMS
OF COOS COUNTY

(^omes now G. W. Ingram, the duly elected, quali-

fied and acting trustee of the above entitled estate
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and objects to the tax claims of Coos County filed

herein for the following reasons:

(1) That said claims are excessive;

(2) That said tax claims, nor any part thereof,

are liens against the assets of this estate, or that

said tax claims take precedence over labor claims

and expenses of administration herein.

G. W. INGRAM
Trustee.

Dated February 1st, 1933.

Filed February 2nd 1933

EDWARD H. JOEHNK,
Referee in Bankruptcy

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, February 17,

1933. G. H. Marsh, Clerk, By L. S. Rogers, dep-

uty. [16]

AND AFTERWARDS, to-wit, on the 10th day

of February, 1933, there was duly filed with the Ref-

eree in Bankruptcy, and on February 17, 1933,

there was filed in said Court, an ORDER OF THE
REFEREE IN BANKRUPTCY ON CLAIMS OF
COOS (^OUNTY, in words and figures as follows,

to-wit: [17]

[Title of Court and Cause.]

ORDER OF PAYMENT OF PRIORITIES.

At Marshfield, Coos County, Oregon, on this 3rd

day of February, 1933, before Edward H. Joehnk,

Referee, in Bankruptcy.
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Now at this time this matter coming on regularly

to be heard upon the priority of payment of pre-

ferred claims, as between the wages due workman

for work and labor performed with 3, months prior

to date of adjudication, to-wit:

Mike Page—in the sum of, $ 14.30,

Esther Reed—in the sum of, 21.30,

Helen Schmalhurst—in the sum of, 40.30,

Pat Cordan—in the sum of, 85.00,

and taxes due Coos County, Oregon, as follows:

Personal property taxes for the years, 1929, 1930,

1931 and 1932, with penalty and interest in the

total aggregate sum of $841.15, assessed against

stock of merchandise and fixtures of the store of

the bankrupt located at No. 207 South Broadway,

in Marshfield, Coos County, Oregon,

Coos County being represented by Ben C. ¥\axed,

District Attorney, of North Bend, Oregon, W. A.

Seaman, and Chris Boesen, Attorneys of Marshfield,

Oregon, also appearing for Coos County, on said

tax claim,

N. Ray Alber, of Portland, Oregon, appearing

as attorney for Trustee, G. W. Ingram. [18] After

same having been submitted, and same taken under

advisement and the Court now being fully advised

in the premises, finds as follows:

That the Trustee on the 9th day of May, 1932,

properly sold and delivered said personal property,

to Melvin Johnson, of Marshfield, Oregon, clear

of all liens and incumbrances, and that by reason

^1
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of such sale the legal title to said property vests

ill said Melvin Johnson, the purchaser.

At the time of such sale the personal property

taxes due Coos County, Oregon, was a lien against

said property, and it is conceded by Coos County,

and the Creditor A. E. Seaman, who holds a con-

ditional sales contract which has been proved and

allowed, must look to the funds of the estate in

the hands of the Trustee, and that both cease to

have any lien against the personal property sold by

the Trustee to Melvin Johnson.

The Court farther finds that the Trustee has not

and will not likely have sufficient funds of the es-

tate to pay in full after the full payment of all of

the costs and expenses of administration, the pre-

ferred wage claims and Taxes (Personal Property)

that were a lien against said personal property un-

der the laws of Oregon.

The Contention of Coos County, is that said per-

sonal property taxes must be paid in full before

payment to said preferred wage claims.

According to the authorities submitted this was

true previous to the amendment of the bankrupt

act, in 1926.

In 1926, Congress amended Sec. 64 of the bank-

rupt act, so that after the payment of all of the

costs and expenses of administration which are

divided into three classes (in addition to clause 4

pertaining to composition) are wages due workman
earned within the 3 month period not to exceed

$600.00, to each claimant, this is given as the 5th
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in line of priority of payment under par. b, of sec.

64, and after the payment of such wage claimant,

comes—[19] the 6th class of priorities, which pro-

vides
;

(6) taxes payable under paragraph (a) hereof,

Sec. 64-a. The Court shall order the Trustee to pay

all taxes legally due and owing by the bankrupt

to the United States, State, County, district, or

municipality, in the order of priority as set forth in

paragraph (b) hereof:

The Referee underlines the words added by Con-

gress in the 1926, amendment:

The Amendment of 1926, changes the order of

priorities, as between taxes and preferred wage

claims.

It was the intent of Congress to give the preferred

wage claimants, a priority over taxes, whether due

the United States, the States or its sub-div.'s; re-

gardless of a tax lien or no lien.

Previous to 1926, it was common for earners of

wages whose claims for wages although preferred to

receive nothing, while the States and County re-

ceived in many cases a good portion if not all of its

taxes, thus leaving the wage earner, thrown out of

employment and in many cases nothing to be paid

on his preferred wage claim. This situation became

so distressing throughout the United States, that

Congress in 1926, saw fit to remedy this deplorable

condition.

Since the 1926 amendment it has been the prac-

tice of the bankrupt Court within the Coos and
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Curry Counties, in the Oregon District to see to it

that the Trustee paid all preferred wage earning

claims who have proved their claims, that they be

paid in full before the payment of taxes. Under

the present bankrupt act, no other course is per-

missible.

THEREFORE, It is hereby ordered that G. W.
Ingram, Trustee [20] herein, pay out of the funds

of said bankrupt estate:

First, all of the costs and expenses of administra-

tion.

Second, The Preferred claim of A. E. Seaman,

conditional sales contract, to the extent of the prin-

cipal and interest that is due thereon.

Third, pay in full all of the preferred workman

Avage claims, of those whose claims have been filed

and approved, to-wit: Mike Page, $14.30, Esther

Reed $21.30, Helen Schmalhurst, $40.30, and Pat

Cordan $85.00,

Fourth, The balance of the funds of said estate

to be paid to Coos County, Oregon, to apply on i3er-

sonal property taxes, that are specified in this order.

Dated this 6th day of February, 1933.

EDWARD H. JOEHNK
Referee in Bankruptcy.

Filed Feb. 6, 1933

EDWARD H. JOEHNK,
Referee in Bankruptcy

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, February 17,

1933. G. H. Marsh, Clerk, By L. S. Rogers, dep-

uty. [21]
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AND AFTERWARDS, to-wit, on the 16tb day

of September, 1933, there was duly filed in said

Court, an ORDER OF COURT ON REVIEW OF
REFEREE'S ORDER in words and figures as fol-

lows, to-wit : [22]

IN BANKRUPTCY
No. B-17123

In the District Court of the United States for the

District of Oregon

In the Matter of:

EMIL GABRIELSEN,
an individual doing business as Emil's News
Stand, also known as Marshfield News Co.,

Bankrupt.

ORDER ALLOWING PETITION OF COOS
COUNTY RE LIEN OF TAXES

The above cause coming on to be heard before

the above entitled Court on March 6, 1933 upon the

Petition to Review the Order re Lien of Coos

County Taxes dated February 6, 1933 made by Ref-

eree, Edward H. Joehnk, and

Petitioner appearing by and through its attor-

neys, W. A. Seaman, special deputy district attor-

ney of (^oos County, and Chris Boesen assisting,

and G. W. Ingram, the trustee herein, appearing

by and through his attorney, N. Ray Alber, and the

Court having considered said Petition and having

heard the arguments of said attorneys and having

considered the l)riefs submitted by said attorneys,

and



26 C. W. Ingram, Trustee

It appearing to the Court that Coos County had

assessed and levied personal property taxes upon

and against the personal property of the bankrupt

constituting the contents of bankrupt's news stand,

including stock of merchandise and fixtures, for the

years of 1929, 1930, 1931 and 1932, upon which

personal property taxes there was due and owing

and unpaid for said years the total sum of $841.15,

and

It further appearing to the Court that said per-

sonal property taxes, under Oregon Code for 1930,

Sec. 69-772, were a lien upon said personal prop-

erty so assessed from the date the assessments there-

on were made, and were a lien thereon at the time

of the filing of the involuntary petition of bank-

ruptcy herein, and that said state statute gives

said personal property tax lien priority to any

and every judgment, mortgage or other lien or claim

whatsoever [23] and directs that the same be fully

paid and satisfied before any and every judgment,

mortgage, lien or claim whatsoever, and

It further appearing to the Court that said tax

lien has not been waived, released, or discharged

and that said Coos C^ounty has filed its claim herein

setting forth its tax lien and demanding payment of

its tax lien in full out of the property (or proceeds

therefrom) upon and against which said taxes were

assessed, and not out of the general assets or funds

of the estate of the bankrupt herein, and

It further appearing to the Court that the said

personal property upon which said taxes were as-
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sessed and upon which said Coos County claims a

prior lien, was on or about the 4th day of April,

1932 duly and regularly sold under the direction

of this Court, free and clear of all encumbrance

for the sum of $1625.00, and that the proceeds of

said sale are now in the hands of the trustee herein,

and

It further appearing to the Court that the ref-

eree, Edward H. Joehnk, has ordered the trustee

herein to pay out of the funds of the bankrupt es-

tate First, all of the costs and expenses of ad-

ministration; Second, conditional sales contract:

Third, preferred workmen's wage claims; Fourth,

personal property taxes of Coos County to the ex-

tent of the funds remaining, and that by such di-

rection and order of payment, said Coos County

will not receive its taxes in full as there is not

sufficient assets or funds in the estate with which

to pay the claims above referred to in full and said

referee having placed the claim of Coos County

fourth in the order of payment, and the Court be-

ing fully advised,

NOW, THEREFORE, IT IS CONSIDERED
ORDERED AND ADJUDGED that the petition of

said (^os (^ounty be and the same is hereby al-

lowed, and that the order of the Referee, Edward
H. Joehnk, dated [24] February 6, 1933 in reference

to the distribution of the proceeds of said sale here-

inabove referred to is hereby held in error, over-

ruled and vacated.
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IT IS FURTHER ORDERED AND AD-
JUDGED that said claim of said Coos County for

taxes hereinabove referred to, constitutes a first,

prior and subsisting lien upon and against the pro-

ceeds of said sale, and the trustee herein is hereby

ordered to pay therefrom the personal property tax

lien and claim of Coos County in full, prior to the

payment of the costs and expenses of administration,

and prior to the payment of any other claim what-

soever except the payment of the actual and neces-

sary costs of the sale of the personal property

upon which said taxes were assessed and upon

which Coos County has a first, prior and subsisting

lien.

The correct order of payment out of the fund

above referred to is First, the said lien of Coos

County for said personal property taxes; Second,

the conditional sales contract; Third, the costs and

expenses of administration; fourth. Preferred

workmen's wage claims.

Dated this 16th day of September, 1933.

JAMES ALGER FEE
Judge of the District Court of the

United States for tlie District

of Oregon

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, September 16,

1933. G. H. Marsh, Clerk. [25]

-I
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AND AFTERWARDS, to-wit, on the 6th day of

October, 1933, there was duly filed in said Court, a

PETITION FOR APPEAL, in words and figures

as follows, to-wit: [26]

[Title of Court and Cause.]

PETITION FOR APPEAL UPON ORDER
FINDING TAX LIENS SHALL BE PAID
PRIOR TO PREFERRED LABOR AND EX-
PENSES OF ADMINISTRATION IN
BANKRUPTCY.

To the Honorables John H. McNary and James

Alger Fee, Judges of the United States Dis-

trict Court for the District of Oregon:

G. W. Ingram, trustee in bankruptcy of the es-

tate of Emil Gabrielsen, bankrupt, considering him-

self aggrieved by the final order made and entered

in this cause on the 20th day of March, 1933, find-

ing that statutory tax liens must be paid out of

a bankruptcy estate prior to preferred labor claims

and expenses of administration, does hereby appeal

from said order to the United States Circuit Court

of Appeals for the Ninth Circuit, for the reasons

specified in the assignment of errors which is filed

herewith, and he prays that this appeal may be

allowed and that a citation issue directed to Coos

County, a body politic and corporate in the State

of Oregon, commanding it to appear before the

United States Circuit Court of Appeals for the

Ninth Circuit, and that a transcript of the rec-

ords, proceedings and papers upon which said order
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was made, duly authenticated, may be transmitted

to the United States Circuit Court of Appeals for

the Ninth Circuit.

Dated this 6th day of October, 1933.

G. W. INGRAM
Trustee.

WM. B. LAYTON,
N. RAY ALBER,

Attorneys for Trustee.

The foregoing appeal is hereby allowed. Dated this

12th day of October, 1933.

JOHN H. McNARY
District Judge. [27]

State of Oregon

County of Multnomah—ss.

Due and legal service of the within Petition is

hereby accepted in Coos County, Oregon, this 7th

day of Oct. 1933, by receiving a copy thereof, duly

certified to as such by N. Ray Alber of attorneys

for trustee.

W. A. SEAMAN
Attorney for Appellee.

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, October 12, 1933.

G. H. Marsh, Clerk. [28]
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AND AFTERWARDS, to-wit, on the 12tli day

of October, 1933, there was duly filed in said Court,

an ASSIGNMENT OF ERRORS, in words and

figures as follows, to-wit: [29]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now G. W. Ingram, trustee and appellant,

and files the following assignment of errors:

I.

That the United States District Court for the

District of Oregon erred in reversing the order of

the Referee herein by the District Judge holding

that it would be unconstitutional for the Bankruptcy

Act as amended to place tax liens subsequent to

preferred labor, contrary to the laws of the State

of Oregon.

II.

That said court erred in finding that Congress

did not intend to include tax liens in the words,

**all taxes" in Section 64-a of the Bankruptcy Act

of 1898 as amended in 1926.

III.

That said court erred in finding that a statutory

tax lien must be paid ahead of preferred wages and

expenses of administration in bankruptcy which is

contrary to the provisions of Section 64-b of the

Bankruptcy Act of 1898 and as amended in 1926.
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IV.

That said court erred in reversing the order of

the Referee which provided that expenses of admin-

istration and preferred wages must be paid prior

to tax claims herein.

WHEREFORE, your petitioner prays that the

court allow [30] an appeal herein from the said

order dated September 16th, 1933.

G. W. INGRAM
Trustee.

WM. B. LAYTON and

N. RAY ALBER
Attorneys for Trustee.

State of Oregon

(^ounty of Multnomah—ss

:

Due and legal service of the within Assignments

of Error is hereby accepted in Coos County, Ore-

gon, this 7th day of Oct., 1933, by receiving a copy

thereof, duly certified to as such by N. Ray Alber

of attorneys for trustee.

W. A. SEAMAN
Attorney for Appellee

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, October 12, 1933.

G. H. Marsh, Clerk. [31]

I
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AND AFTERWARDS, to-wit, on the 12th day

of October, 1933, there was duly filed in said Court,

an ORDER ALLOWING APPEAL WITHOUT
BOND, in words and figures as follows, to-wit : [32]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL WITHOUT
BOND.

The petition of G. W. Ingram, Trustee in Bank-

ruptcy, for an appeal and allowance thereof and

that citation issue as provided by law and that a

transcript of the records and proceedings upon

which said order was based, duly authenticated, be

sent to the Circuit Court of Appeals for the Ninth

Circuit having been duly presented to the Court,

IT IS HEREBY ORDERED, ADJUDGED
AND DECREED that said petition be and the

same is hereby granted and appeal of the above

entitled cause to the Circuit Court of Appeals for

the Ninth Circuit is hereby allowed, and it appear-

ing that said appellant is Trustee in Bankruptcy

herein, no bond is required.

JOHN H. McNARY
Judge.

Dated this 12th day of October, 1933.

State of Oregon

County of Multnomah—ss:

Due and legal service of the within Order allow-

ing appeal Avithout bond is hereby accepted in Coos

County, Oregon this 7th day of Oct., 1933, by re-
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ceiviiig a copy thereof, duly certified to as such by

N. Ray Alber of attorneys for trustee.

W. A. SEAMAN
Attorney for Appellee

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, October 12, 1933.

G. H. Marsh, Clerk. [33]

AND AFTERWARDS, to-wit, on the 6th day of

November, 1933, there was duly filed in said Court,

a PRAECIPE FOR TRANSCRIPT, in words and

figures as follows, to-wit: [34]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
TO THE CLERK OF THE DISTRICT COURT

OF THE UNITED STATES FOR THE DIS-

TRICT OF OREGON :—

Please make transcript of the following papers

in the above entitled matter:

Petition for appeal to Circuit Court of Ap-

peals

Assignments of Error

Order allowing appeal to Circuit Court of

Appeals

Citation on appeal

Order of District Court

Order of Referee on claim of Coos County,

Oregon for taxes
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Trustee's objection to claim of Coos County,

Oregon for taxes

Claim of Coos County, Oregon for taxes

Order of Referee allowing amendment to tax

claim

This praecipe

and file said transcript with the Clerk of the United

States Circuit Court of Appeals for the Ninth

Circuit.

Dated at Portland, Oregon November 1, 1933.

WM. B. LAYTON
N. RAY ALBER

Attorneys for Trustee in Bankruptcy.

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, November 6,

1933. G. H. Marsh, Clerk. [35]

[Title of Court and Cause.]

AFFIDAVIT OF SERVICE BY MAIL

State of Oregon

County of Multnomah—ss

:

I, N. Ray Alber, being first duly sworn, depose

and say:

That I am an attorney at law, and am one of the

attorneys of record for the trustee in bankruptcy

in the above entitled cause, and that I reside at

the City of Portland, County of Multnomah, State

of Oregon; that W. A. Seaman is the attorney of
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record for Coos County, Oregon, appellee herein,

and that he, said W. A. Seaman resides at the City

of Marshfield, Oregon, and that in each of said two

places there is a United States post office, and lie-

tween said two places there is a regular daily com-

munication by mail; that on the 1st day of Novem-

ber, 1933, I served a true copy of the Praecipe for

Transcript of Record herein on said W. A. Seaman,

the said attorney for said appellee, by depositing

such copy of Praecipe for Transcript of Record on

said date in the post office at said City of Portland,

County of Multnomah aforesaid, properly enclosed

in an envelope, addressed to said W. A. Seaman,

attorney at law, Marshfield, Oregon, said place of

residence, and prepaying the postage thereon.

N. RAY ALBER
Subscribed and sworn to before me this 1st day

of November, A. D. 1933.

[Seal] LESTER L. AHLGRIM
Notary Public for Oregon

My commission expires : Sept. 10, 1937.

[Endorsed] : Filed in the District Court of the

United States, District of Oregon, November 6,

1933. G. H. Marsh, Clerk. [36]

United States of America

District of Oregon—ss:

I, G. H. MARSH, Clerk of the District Court

of the United States for the District of Oregon,.



vs. Coos County, Oregon 37

do hereby certify that the foregoing pages num-

bered from 2 to 36, inchisive, constitute the tran-

script of record on appeal from an order of said

court in the matter of EMIL GABRIELSEN,
Bankrupt, No. B-17123, in which G. W. Ingram,

Trustee in Bankruptcy of the estate of Emil Ga-

brielsen, is appellant, and Coos County, Oregon, is

appellee; that I have prepared the foregoing tran-

script in accordance with the praecipe for transcript

filed by said appellant and that the same is a

true and correct transcript of record of proceed-

ings had in said court in said cause which the prae-

cipe directs shall be contained therein, as the same

appears of record and on file at my office and in

my custody.

I further certify that the cost of the foregoing

transcript is $7.25, and that the same has been paid

by the said appellant.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of said court, at

Portland, in said district, this 22d day of Novem-

ber, 1933.

[Seal] G. H. MARSH
Clerk [37]
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No. 7304

In the Circuit Court of Appeals of the United

States for the Ninth (^ircuit

In the Matter of:

EMIL GABRIELSEN,

an individual doing business as Emil's News

Stand, also known as Marshfield News Co.,

Bankrupt.

PETITION FOR APPEAL

To the Honorables Curtis D. Wilbur, William H.

Sawtelle and Francis A. Garrecht, Judges of

the Circuit Court of Appeals of the United

States for the Ninth Circuit :

—

G. W. Ingram, trustee in bankruptcy of the above

entitled estate, feeling himself aggrieved by the or-

der, a copy of w^hich, marked "Exhibit A", is here-

to attached [set forth on pp. 20-24 of printed

record], made and entered in this cause by the

Honorable James Alger Fee, one of the judges of

the District Court of the United States for the

District of Oregon, on the 16th day of September,

A. D. 1933, reversing an order of Edward H.

Joehnk, Referee in Bankruptcy, a copy of which,

marked "Exhibit B", is hereto attached [set forth

on pp. 25-28 of printed record], does hereby ap-

peal from said order to the United States Circuit

Court of Appeals for the Ninth Circuit, for the rea-

sons specified in the Assignments of Error whicli

»i
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are filed herewith, and he prays that this appeal

be allowed and that citation issue as provided hy

law, and that a transcript of the record, proceed-

ings, exhibits and papers upon which said order

was based, duly authenticated, may be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit sitting at San Francisco, California;

and 3"our petitioner further prays that the proper

order be made that the trustee herein may make

such appeal without being required to post a bond

therefor.

G. W. INGRAM
Trustee.

WM. B. LAYTON
N. RAY ALBER
Attorneys for Trustee. [38]

State of Oregon,

County of Coos—ss:

Due and legal service of the wdthin petition for

appeal is hereby accepted in Coos County, Oregon,

this 7th day of October, 1933, by receiving a copy

thereof duly certified to as such by N. Ray Alber,

of attorneys for Petitioner.

W. A. SEAMAN
Of Attorneys for Appellee.

[Endorsed]: Filed in the United States Circuit

Court of Appeals, Ninth Circuit, Oct. 10, 1933. Paul

P. O'Brien, Clerk. [39]
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[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Comes now G. W. Ingram, trustee and appellant,

and files the following assignments of error:

I.

That the United States District Court for the

District of Oregon erred in reversing the order of

the Referee herein by the District Judge holding

that it would be unconstitutional for the Bankruptcy

x\ct as amended to place tax liens subsequent to

preferred labor, contrary to the laws of the State

of Oregon.

II.

That said court erred in finding that Congress

did not intend to include tax liens in the words,

"all taxes" in Section 64-a of the Bankruptcy Act

of 1898 as amended in 1926.

III.

That said court erred in finding that a statutory

tax lien must be paid ahead of preferred wages

and expenses of administration in bankruptcy which

is contrar}^ to the provisions of Section 64-b of the

Bankruptcy Act of 1898 and as amended in 1926.

IV.

That said court erred in reversing the order of

the Referee which provided that expenses of admin-

istration and preferred wages must be paid prior

to tax claims herein.
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AVHEREFORE, your petitioner prays that the

court allow [40] an appeal herein from the said

order dated September 16th, 1933.

G. W. INGRAM
Trustee.

WM. B. LAYTON
N. RAY ALBER

Attorneys for Trustee.

State of Oregon

County of Multnomah—ss:

Due and legal service of the within Assignments

of Error is hereby accepted in Coos County, Ore-

gon, this 7th day of October, 1933, by receiving a

copy thereof, duly certified to as such by N. Ray
Alber, of attorneys for trustee.

W. A. SEAMAN
Attorney for Appellee.

[Endorsed] : Filed in the United States Circuit

Court of Appeals, Ninth Circuit, Oct. 10, 1933.

Paul P. O'Brien, Clerk. [41]

At a stated Term, to-wit, the October Term, A. D.

1933 of the United States Circuit Court of Appeals

for the Ninth Circuit, held in the Court Room there-

of, in the City and County of San Francisco, in the

State of C-alifornia, on Monday the sixteenth day of

October in the year of our Lord One Thousand Nine

Hundred and Thirty-three.
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l^reseiit

:

Honorable CURTIS D. WILBUR, Senior Cir-

cuit Judge, Presiding.

Honorable WILLIAM H. SAWTELLE, Circuit

Judge,

Honorable FRANCIS A. GARRECHT, Circuit

Judge.

[Title of Cause.]

ORDER PASSING PETITION FOR APPEAL

Upon consideration of the petition of G. W. In-

gram, trustee in bankruptcy of the estate of Emil

Gabrielsen, an individual doing business as Emil's

News Stand, also known as Marshfield News Co.,

for allowance of appeal under section 24b of the

Bankruptcy Act, and of the assignments of error,

both documents being filed on October 10, 1933,

and good cause therefor appearing, ORDERED that

the said petition be, and hereby is passed for con-

sideration to the hearing of the cause on the merits,

on the appeal allowed by the trial court. [42]
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[Endorsed]: No. 7304. United States Circuit

Court of Appeals for the Ninth Circuit. G. W.
Ingram, Trustee in Bankruptcy of the Estate of

Emil Gabrielsen, doing business as Emil's News

Stand, also known as Marshfield News Co., Bank-

rupt, Appellant, vs. Coos County, Oregon, Appellee.

Transcript of Record. Upon Appeal from the Dis-

trict Court of the United States for the District of

Oregon.

Filed November 24, 1933.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.




